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RECENT DECISIONS. 

Kobert H. Freeman, Editor-in-Oharge. 
Vermont Hatch, Associate Editor. 

Adverse Possession — Color op Title— Parol Gift. — The plaintiff 
brought suit to quiet her title to certain land of which she had actually 
held part adversely for the required period, and claimed the rest under 
color of title based on a parol gift of the •whole tract. Held, that the 
parol gift was sufficient to give color of title. Mitt v. Carr (Ind. App. 
1915) 109 N. E. 456. See Notes, p. 59. 

Appeal and Error — Grounds for New Trial — Disobedience by Jury 
of Erroneous Instruction. — In an action to recover for personal in- 
juries caused by the defendant's negligence, the trial court, in sub- 
stance, charged the jury that the defendant was not negligent. The 
jury, nevertheless, brought in a verdict for the plaintiff. The defendant 
appealed on the ground that the verdict was perverse, being contrary 
to the instruction given, though it was erroneous. Held, a new trial 
will not be ordered. Callahan v. Chicago & N. W. By. (Wis. 1915) 
154N. W. 449. 

It is elementary that the jury must follow the law, but where an 
erroneous instruction is given and the jury disregards it, the question 
arises whether they have in such a case rendered a verdict "perverse" 
or "against the law". The great -weight of authority makes the law 
as laid down by the trial court the only law for the purposes of this 
rule because of the confusion probable in allowing the jury to judge 
of the law and because in so doing there is a violation of the time 
honored maxim "ad questionem legis non respondent juratores". Dent 
v. Bryce (1881) 16 S. 0. 1; Murray v. Heinze (1895) 17 Mont. 353; 
Flemming v. Marine Ins. Co. (Pa. 1839) 4 Whart. *59; see Evans v. 
Chicago etc. By. (1888) 74 la. 330. It follows that a new trial will 
be granted if the jury renders a verdict contrary to the erroneous 
instruction. To this rule, however, are the qualifications that the 
verdict will not be set aside when contrary to the erroneous instruction 
where the jury might find their verdict correctly from the entire 
charge though it would be inconsistent with the particular paragraph, 
"where the erroneous instruction is not applicable within the issues, 
or where the language of the charge is disregarded but the intent is 
applied. Prediger v. Lincoln Traction Co. (Neb. 1914) 149 N. W. 775 ; 
Bdbcoch v. Maxwell (1903) 29 Mont. 31 ; Eldredge v. Bell (1884) 64 
la. 125 ; cf. Ford v. John WanamaJcer (N. T. 1914) 165 App. Div. 284. 
A number of courts, however, following the rule in the principal case, 
have refused to grant a new trial when the jury brings in a verdict 
sustained by the evidence, though in disregard of an erroneous charge, 
on the ground of expediency, and that to reverse the judgment would 
be to do a "vain and useless thing". O'Neil v. Thomas Bay Co. 
(1907) 152 Cal. 357; Van Y actor v. Brewster etc. Co. (Miss. 1843) 1 
Sm. & M. 400; Armstrong's Admr. v. Keith (1830) 26 Zy. *153, (but 
see Lynch v. Snead Architectural Iron Works (1909) 132 Ky. 241;) 
Hinton v. Coleman (1890) 76 Wis. 221. 

Assault and Battery — Justification — Defense of Property — Ee- 
sistinq Officer. — On a trial for assault and battery upon an officer, 
held, an owner in possession of his properly is not justified in resisting 
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by force an officer who in good faith, attempts to attach it on a writ 
issued against a third person. State v. Selengut (R. I. 1915) 95 Atl. 
503. 

It is well settled that one may defend the possession of his property 
against a stranger with such force, short of taking life, as may be 
necessary. 1 Bishop New Criminal Law (8th ed.) § 875; Filhins v. 
People (1877) 69 N. T. 101; State v. Yancey (1876) 74 N. 0. 244. 
An officer who seizes property of one person upon a writ directed 
against another is a trespasser, and is liable for the damages occa- 
sioned by such an attachment. Moores v. Winter (1899) 67 Ark. 
189; Eolton v. Taylor (1888) 80 Ga. 508. Accordingly, the rule in 
some states is that where an officer in good faith seizes property of 
one person on a writ directed against another, or where he seizes 
property which is exempt from attachment, the owner may maintain 
his possession by force against the officer in the same manner as he 
might against any trespasser. Commonwealth v. Kennard (1829) 25 
Mass. 133; Lassiter v. State (1914) 73 Tex. Cr. 35; State v. Johnson 
(1848) 12 Ala. 840; cf. Wentworth v. People (1843) 5 111. 550. But 
according to the weight of authority, the owner of the property in such 
a case is not justified in using force against the officer, on the grounds 
that it would be against public policy as tending to promote breaches 
of the peace, and that the law provides adequate remedies for the 
injured party. State v. Downer (1836) 8 Vt. 424; State v. Fifield 
(1845) 18 N. H. 34; Farts v. State (1854) 3 Ohio St. 159; Ooleely v. 
State (1857) 4 Iowa 477; cf. People v. Ball (2*. Y. 1884) 31 Hun 404; 
State v. Miller (1840) 12 Vt. 437. 

Bail — Capital Oases — Presumption from Indictment. — On an appli- 
cation for bail after indictment for murder in the first degree, held, an 
indictment for a capital offense raises a rebuttable presumption that 
the proof is evident and the presumption great of the guilt of the ac- 
cused, and the accused is not entitled to bail until that presumption 
is overcome. Ex parte Towndrow (N. M. 1915) 151 Pac. 761. 

The Constitution or Bill of Rights in most states provides that 
bail shall be allowed in all cases except for capital offenses where the 
proof is evident or the presumption great of the guilt of the accused. 
Colo. Const., Art. II, § 19; Ind. Const., § 62; Oal. Const., Art I, § 6; 
Ohio Const., Art I, § 9. At common law bail was not allowed after 
indictment for murder because the jury were bound by oath to conceal 
the evidence before them. Lord Mohun's Case (1697) 1 Salk. *104. 
But as it is generally provided in this country that the grand jury 
shall have a secretary to take down the proceedings the same reason 
does not apply. People v. Hyler (3ST. T. 1855) 2 Park. Cr. 570. And 
while in one state the common law rule is still followed and the in- 
dictment is now held to raise a conclusive presumption that the proof 
is evident or presumption great, Territory v. Benoit (La. 1810) 1 
Martin 142; State v. Butler (1888) 40 La. Ann. 3; cf. State v. Jackson 
(1913) 132 La. 946, generally in this country the indictment for a 
capital offense raises a presumption that the proof is evident or the 
presumption great which must be overcome by the accused. In re 
Losasso (1890) 15 Colo. 163; State v. Hedges (1912) 177 Ind. 589; 
Ex parte Robinson (1895) 108 Ala. 161. It has been held that a com- 
mitment furnished the same presumption. Ex parte Leggett (Okla. 
1915) 150 Pac. 1121; contra, State v. Kauffman (1906) 20 S. D. 620. 
The Texas courts hold that as most offenses are bailable the burden of 
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proof is on the state to prove that the particular case comes within the 
exception, and the indictment furnishes no presumption. Ex parte 
Newman (1897) 38 Tex. Or. 164. If trial has been held and the jury 
has disagreed the presumption raised by the indictment is re butted 
in some jurisdictions. Rev. Laws, Okla. (1910) Oh. 62, Art. XXI 1 1, 
§ 6104; but see Matter of Alexander (1875) 59 Mo. 598. 

Bailments — Liability of Gratuitous Bailee — Geoss Negligence. — The 
defendant, a gratuitous bailee of money, temporarily placed it, with 
the implied consent of the bailor, in the safe of a friend, from whence 
it was stolen. In the suit by the bailor, held, the defendant was not 
liable. Ridenour v. Woodward (1915) 179 S. W. 148. 

Where the bailment is for the mutual benefit of both parties, the 
bailee must exercise reasonable diligence, and is liable for ordinary 
negligence. Coombs v. Bice (1912) 64 Fla. 202. If the bailment is 
for the sole benefit of the bailee, he is required to use great diligence, 
and is accountable for only slight negligence. Story, Bailments § 23 ; 
see Apczynski v. Butkiewicz (1908) 140 HI. App. 375. A different 
rule, however, prevails where the benefit accrues to the bailor only. 
Lord Coke, basing his views on Southeote's Case (1601) 4 Co. 83, 
thought that a gratuitous bailee would be responsible for a theft of 
the goods, regardless of the degree of his negligence. I Inst. 89a. 
This view was rejected by the Queen's Bench in Coggs v. Bernard 
(1703) 2 Ld. Baym. 909, where it was held that a gratuitous bailee 
was only liable for gross negligence or bad faith. The courts have 
since steadily adhered to this ruling. Foster v. Essex Bank (1821) 
17 Mass. 479; Kenny Transfer Co. v. Mayer Bros. Co. (1912) 170 BX 
App. 607; see Preston v. Prather (1891) 137 TJ. S. 604. What will 
constitute gross negligence depends on all the circumstances of the 
case, and is a question for the jury. Tracy v. Wood (C. C. 1822) 3 
Mason 132; Storer v. Gowen (1841) 18 Me. 174. One who gratuitously 
undertakes to do an act will not, however, be liable for mere non-fea- 
sance, but only for a misfeasance, Thorne v. Beas (1809) 4 Johns. *84; 
2 Kent, Comm. *570, unless the goods have been actually delivered 
to and accepted by the mandatory; Eerzig v. Eerzig (N. Y. 1910) 67 
Misc. 250, and the bailee will be liable, regardless of his diligence or 
negligence, if he makes an unauthorized delivery to a third party. 
Jenkins v. Bacon (1873) 111 Mass. 373; see Eall v. Boston & Wor- 
cester B. B. (1867) 96 Mass. 439. The principal case is taken out of 
this exception by the implied consent of the bailor to the deposit, 
and the court correctly applied the general rule. 

Bankruptcy — Creditor op Insolvent Partner — Bight to Share 'in 
Estate op Insolvent Partner. — A creditor of a dissolved partnership, 
which had no assets and no solvent partner, sought to be allowed to 
share ratably with individual creditors in the distribution of the estate 
of one insolvent partner. Eeld, under Bankruptcy Act c. 541 § 5f., 
30 Stat. 548, the partnership creditor was not entitled to share ratably 
with the creditors of the insolvent partner. In re Eull (D. C, 25T. D., 
Ohio, E. D. 1915) 224 Fed. 796. 

At common law and under bankruptcy statutes decisions are uni- 
form that where there are both partnership and individual assets, the 
partnership assets shall be appropriated to the partnership debts and 
the individual assets shall be appropriated to the individual debts; 
and any surplus of the partnership assets shall be applied to the indi- 
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vidual debts, and vice versa. Ex parte Growder (1715) 2 "Vera. *706; 
Ex parte Peake (1814) 2 Bose 54; Matter of Harwich (D. 0. 1845) 
2 Ware 229; In re Telfer (0. 0. A. 1910) 184 Fed. 224. But at com- 
mon law and by the great weight of authority under earlier statutes, 
firm creditors were allowed to share ratably with the individual cred- 
itors in the settlement of the estate of a bankrupt partner where there 
were no partnership assets and no living solvent partner. Ex parte 
Eayden (1785) 1 Brown Oh. *454; In re Budgett (1894) 2 Oh. 557; 
In re Jewett (D. 0. 1868) Fed. Cas. No. 7304; contra, Howe v. Law- 
rence (1852) 63 Mass. 553. However, according to the weight of 
authority under the present Bankruptcy Act, this former exception to 
the general rule is no longer held to be effective for the reasons that 
the plain language of the statute names no such exception, and it has 
brought discredit on the general rule; In re Wilcox (D. 0. 1899) 94 
Fed. 84; that to recognize the exception is judicial legislation; In re 
Janes (C. 0. A. 1904) 133 Fed. 912; In re Henderson (D. 0. 1906) 
142 Fed. 588, affd. (0. 0. A. 1906) 149 Fed. 975; or that a partnership 
is now regarded as an "entity" and not as a joint enterprise. In re 
Corcoran (D. 0. 1904) 12 Am. Bank. Rep. 283; contra, Gonrader v. 
Cohen (0. 0. A. 1903) 121 Fed. 801; see In re Green (D. 0. 1902) 
116 Fed. 118. 

Constitutional Law — Aliens — Employment on Public Works. — The 
plaintiff sought an injunction to restrain the Public Service Com- 
mission from declaring certain contracts for public works forfeited 
for violations of provisions in them inserted in compliance with 
section 14 of the New York Alien Labor Law. Held, as the statute 
prohibits the employment of aliens only in the construction of public 
works it does not infringe any rights of aliens under the Fourteenth 
Amendment, and the defendants will therefore not be restrained. 
Heim v. McOall (U. S. Supreme Court,- Oct. Term 1915, No. 386, Nov. 
29, 1915). 

For a discussion of the principles involved in this case in the lower 
courts see 15 Columbia Law Kev., 263. 

Contracts — Anticipatory Breach — New York Doctrine. — The plain- 
tiff brought an action to recover an installment upon a contract to 
pay money at stated times. While this was pending the plaintiff com- 
menced another action to recover certain other installments then due. 
Held, the pending of the first action is no bar to recovery under the 
second. Semble, the doctrine of anticipatory breach does not apply to 
contracts for the payment of money, but is limited to contracts for 
the sale of goods, for personal service and contracts to marry. Werner 
v. Werner (N. Y. App. Div., 1st Dept., 1915) 169 App. Div. 9. See 
Notes, p. 61. ' 

Contracts — Construction — Tests Employed to Determine Whether 
Entire or Severable. — The plaintiff agreed to sell all the merchant- 
able timber on a tract of land to the defendant at specified prices per 
thousand feet, and to deliver all the logs before a certain date. Part 
of the price for logs delivered in a month was to be paid on the fif- 
teenth of the next month, the balance "ninety-one days after the com- 
pletion of this contract." The plaintiff delivered some of the logs for 
which part payment was made as agreed, and then abandoned the con- 
tract. He now sues on the contract for the balance due on the logs 
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delivered. Held, Sullivan, 0. J., dissenting, the contract is severable 
and the plaintiff may recover. Huber v. Blackwell Lumber Co. 
(Idaho 1915) 148 Pac. 903. 

The general rule is well settled that the entirety or severability of 
contracts depends upon the intention of the parties, to be gathered 
from the language of the contract, its subject-matter, the consideration 
and all the surrounding circumstances. Glarh v. West (N. T. 1910) 
137 App. Div. 23; Dick & Gannon v. Riddle (1909) 139 Mo. App. 584; 
Crawford v. Surety Investment Co. (1914) 91 Kans. 748. If the in- 
tention is not clearly disclosed, Avhile no rule is per se determinative, 
the courts resort to rules of construction as aids. Producers' Coke 
Co. v. HUlman (1914) 243 Pa. 313; 247 Pa. 501. A contract is en- 
tire, when by its terms, nature and purpose, all of its parts and the 
consideration are interdependent; Timber Co. v. Windmill & Pump 
Co. (1907) 135 Iowa 308; and if the consideration is a gross sum not 
apportioned to the separate items, the contract is generally held entire. 
Pitcairn v. Philip Hiss Co. (1902) 113 Fed. 492; Ailing V. Trevor 
(N. T. 1898) 25 Misc. 390, and if the plaintiff has defaulted no re- 
covery can be had on the contract for the part performed. Dunn v. 
T.J. Gannon Co. (Ofcla. 1915) 151 Pac. 1167; Producers' Coke Co. v. 
HUlman, supra. On the other hand, if the contract is in its nature 
and purpose susceptible to division and apportionment, for example, 
where the part to be performed consists of separate items, and the 
price to be paid is apportioned to each item as such, and not as part 
of one whole, the courts incline to hold it severable, Barlow Mfg. Co. 
v. Stone (1908) 200 Mass. 158, and to allow recovery for that part 
performed. National Knitting Co. v. Bouton & Germain Co. (1909) 
141 "Wis. 63. But the severability of the subject-matter and payment 
is not conclusive, and if the intention is clear that the buyer agreed 
to receive all or none, the contract will be held entire. Boston v. Jones 
(1899) 193 Pa. 147; McEeefry v. U. S. Radiator Co. (1906) 31 Pa. 
Sup. Ot. 263. In the principal case the language of the contract 
strongly indicates that an entire contract was contemplated, especially 
in view of the reservation of part of the purchase price until after 
completion of the contract, Quigley v. De Haas (1876) 82 Pa. 267; 
see Atlantic & Danville Ry. v. Delaware Construction Go. (1900) 
98 Va. 503, and the dissenting opinion seems correct. 

Corporations — Right to Deny Corporate Existence — Incorporation 
Imported from Name. — In an action on an installment note, the 
defendants sought to deny the corporate existence of the plaintiff by 
the plea of nul tiel corporation. Held, the defendants are estopped to 
deny that the plaintiff is a corporation, because they dealt with the 
plaintiff under a name which raises a presumption that it is in fact 
incorporated. Ingle System Go. v. Norris & Hall (Tenn. 1915) 178 
S. W. 1113. 

The rule barring attack upon the legal existence of a pretended 
corporation not shown to be either de jure or de facto, by one who 
has contracted therewith, has been put on the ground of estoppel, Clark, 
Corporations (2nd ed.) 95 ; Jones v. Kokomo Bldg. Assn. (1881) 77 Ind. 
340, but the better doctrine regards it rather as a rule of evidence, 
the contract furnishing a prima facie case against the defendant. 2 
Morawetz, Private Corporations, § 774; Brown v. Mortgage Go. (1884) 
110 HI. 235; see Jones v. Cincinnati etc. Co. (1860) 14 Ind. 89. But 
the question then arises, what sort of a contract is evidence that the 
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party seeking to deny the corporate existence dealt with the other 
as a corporation? The better view is that the instrument must state 
that the contract was made with a corporation. American etc. Co. v. 
McClelland (1913) 184 HI. App. 381; Eolloway v. Memphis etc. By. 
(1859) 23 Tex. 465; Welland Canal Co. v. Hathaway (N. T. 1832) 
8 Wend. 480. But some jurisdictions hold that a contract made with 
a party under a name that may fairly import a corporation is sufficient 
to make out a prima facie case of incorporation. Weller v. Davis & 
Sanford Co. (1914) 15 Ga. App. 79; National Ins. Co. v. Bowman & 
Bowman (1875) 60 Mo. 252; Johnston Harvester Co. v. Clark (1883) 
30 Minn. 308; Jones v. Kokomo Bldg. Assn., supra; see Jones v. Cin- 
cinnati etc. Co., supra. The application of this so-called estoppel is 
practically a declaration by the court that one party is a corporation. 
This may, therefore, give recognition to a pretended corporation, 
neither de jure nor de facto, which should have no standing whatever 
before the court. Consequently, it should be applied, if at all, only 
in cases where the party denying the corporate existence is seeking 
to avoid liability, and where it would be clearly inequitable to allow 
him to do so. See 6 Columbia Law Eev., 1, 9; Clark, Corporations 
(2nd ed.) 95. 

Damages — Apportionment by Jury Against Joint Tort-Feasoks — 
Judgment. — A jury returned a verdict against two joint tort-feasors 
naming a certain sum and apportioning that sum between the two de- 
fendants. Judgment was then entered against the defendants for the 
whole amount. Held, one judge dissenting, such apportionment was 
not mere surplusage; the judgment against the defendant was for 
more than the jury awarded and therefore erroneous. Balhhone v. 
Detroit United By. (Mich. 1915) 154 IT. W. 143. 

In general, damages should not be severally assessed against joint 
tort-feasors, 2 Sutherland, Damages (3rd ed.) § 463; 1 Sedgwick, 
Damages (9th ed.) § 36a; Bailroad v. Jones (1898) 100 Term. 512; 
contra, White v. M'Neily (S. C. 1784) 1 Bay 11, although in some 
cases this rule has been changed by statute. Central etc. By. v. Kuhn 
(1888) 86 By. 578, 593. Where the jury simply assesses damages 
against each of the defendants, the plaintiff may have his best dam- 
ages entered against all the defendants jointly, Halsey v. Woodruff 
(1830) 26 Mass. 555; O'Shea v. Kirker (2J. T. 1859) 8 Abb. Pr. 69, 
or select one defendant and enter a nolle prosequi as to the others. 
St. Louis etc. By. v. South (1867) 43 HI. 176; Holley v. Mix (K T. 
1829) 3 Wend. 350; see Everroad v. Gabbert (1882) 83 Ind. 489. 
Where, however, the verdict is returned for a certain sum and this 
sum is apportioned betweeen the defendants, as in the principal case, 
there is a conflict as to whether such apportionment renders the verdict 
illegal and the judgment erroneous, Whitaker v. Totem (1881) 48 
Conn. 520; Glore v. Akin (1908) 131 Ga. 481, or whether it may be 
considered as surplusage and the verdict valid. San Marcos etc. Co. 
v. Gompton (1908) 48 Tex. Civ. App. 586; Currier v. Swan (1873) 63 
Me. 323; see Post v. Stockwell (S. T. 1885) 34 Hun 373. Some of 
the courts recognize no difference between the verdict naming a cer- 
tain sum and dividing that sum between the defendants, and the ver- 
dict simply assessing the defendants severally. Nashville etc. Go. V. 
Trawick (1906) 118 Tenn. 273; cf. O'Shea v. Kirker, supra. This 
distinction, pointed out in the dissenting opinion, would seem to be 
clear and correct. It may be argued, on the other hand, that the jury's 
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attempt to divide the culpability contradicts the indivisibility of a 
joint tortious act; thus, the whole sum may be the measure of dam- 
ages intended, but since the law regards any joint tort-feasor as 
responsible for the entire damage, the provision that one defendant 
pay two thirds of that sum necessarily declares that this was the 
damage the plaintiff suffered. 

Damages — Breach of Contract — Delay in Transporting Theatrical 
Troupe. — In an action against the carrier for delay in transportation 
of plaintiff's carnival troupe, whereby the plaintiff arrived too late 
to fulfill an engagement, evidence of probable earnings was held, insuffi- 
cient as basis of damages, and the plaintiff was limited to nominal 
damages. Central of Georgia By. v. Weaver (Ala. 1915) 69 So. 621. 
When there is a breach of contract by a carrier, the plaintiff is 
entitled to recover such damages as were incidental to and caused 
by the breach, and which entered into the contemplation of the parties 
at the time of making the contract. Houston & T. 0. By. v. Sill 
(1885) 63 Tex. 381; Georgia By. v. Hayden (1883) 71 Ga. 518; Brown 
v. Adams Exp. Co. (S. Y. 1904) 95 App. Div. 78. If the carrier knows 
that the property to be transported is to be used by the shipper for 
exhibition purposes, the loss which the plaintiff suffers when unable 
to give an exhibition by reason of delay in transportation is reasonably 
within the contemplation of the parties, and the plaintiff may recover 
therefor, after deducting such expenses as were saved by him. Chappell 
v. Western By. (1910) 8 Ga. App. 787; Simpson v. L. & N. W. By. 
(1876) 1 Q. B. D. 274; Foster v. Cleveland, etc. By. (0. 0. 1893) 56 
Fed. 434; Jameson v. Midland By. (1884) 50 L. T. [n. s.] 426. 
Although such damages are not capable of exact estimation, most 
courts hold that this is no reason for denying all damages and allow 
such an amount as the jury may find by reasonable calculation from 
the data supplied. Kennedy v. American Exp. Go. (1895) 22 Ont. 
App. 278. In such a case, damages are estimated from the number 
of tickets already sold, Altschuler v. Atchison, etc. By. (1913) 155 Wis. 
146, evidence of probable receipts estimated by persons familiar with 
such business, Leach v. N. T., N. H. & E. By. (N. T. 1895) 89 Hun. 
377, or receipts in towns of similar size and in like circumstances. 
Chappell v. Western By., supra. However, damages resulting from 
the peculiar character of the business of which the carrier has no notice 
are not recoverable, as they cannot be regarded as within the con- 
templation of the parties when contracting; Georgia By. v. Hayden, 
supra; Brown v. Adams Exp. Go. supra; and if the plaintiff can 
furnish no reasonable basis from which to estimate damages, the jury 
will not be allowed to speculate as to what they might be. See 
Altschuler v. Atchison, etc. By., supra. In the principal case the 
defendant knew the purpose for which the plaintiff was moving his 
outfit, and the facts seem to bring it within the rule of the cases 
where recovery has been allowed, and the dissenting opinion seems 
correct. 

Damages — Loss of Profits — Growing Crops. — In an action of tres r 
pass for plowing up growing asparagus, held, the value of the probable 
yield which the beds would have given but for the destruction may be 
proved as an element of damages. Chan Kiu Sing v. Gordon (Cal. 
1915) 151 Pac. 657. 

Where standing crops having a market value are destroyed by a 
trespass, a recovery may be had to the extent of their market value 
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at the time when and place where destroyed. Gulf Pipe Line Go. v. 
Brymer (Tex. Civ. App. 1910) 124 S. W. 1007; Blunch v. G: & N. By. 
(1908) 142 Iowa 146; see Atl. G. L. By. v. Davis (1908) 5 Ga. App. 
214. When the crops are not destroyed, hut are so injured as to 
decrease their amount or value, the jury may consider in estimating 
damages, the difference between the value of the probable yield and 
the actual crop, less the expense of preparing the lost portion for the 
market. U. S. Smelting Go. v. Sisam (C. O. A. 1911) 191 Fed. 293. 
If the crops grew from permanent roots, which were themselves 
destroyed, the damages for the injury to the latter would be meas- 
ured by the cost of replacing them, plus the rental value of the land 
during the time of replacing. Adam v. G. B. & Q. By. (1909) 139 
Mo. App. 204. Such a case has been confused by some courts with 
an injury to the land itself by the destruction of something impossible 
or extremely difficult to replace, and damages have been allowed upon the 
basis of the difference between the value of the land immediately before 
and immediately after the injury. Thompson V. O. B. & Q. By. (1909) 84 
Neb. 482 ; cf. Adam v. G. B. & Q. By., supra. Some courts apply the rule 
of Adam v. By., supra, in determining the damages suffered from the 
loss of crops themselves, which were so immature as to have no 
market value; Eorres v. Berhely Ghem. Go. (1900) 57 S. O. 189; 
others say the plaintiff should recover the reasonable value of the 
crops at that time, Boyd v. L. & N. W. By. (1911) 89 Neb. 840; a 
third, and apparently the most reasonable rule, and with which the 
principal case seems to be in accord, is that the plaintiff may recover 
the value of the probable yield less the estimated expense of fitting 
it for the market. Freeman v. Field (Tex. Civ. App. 1911) 135 S. W. 
1073; Oanal Go. v. Buster (1903) 19 Colo. App. 117. 

Easements — Discontinuance op Highway — Extinguishment op 
Private Easements. — The appellant was purchaser at a foreclosure sale. 
He brings this action to be relieved of his purchase on the ground 
that the property was encumbered by easements of light and air. 
The respondent relies on proceedings instituted to close up the street 
on which the property abutted, which he claims has the effect of extin- 
guishing these easements. Held, the easements were extinguished 
by force of the condemnation proceedings under the provision of 
Ch. 1006 of the Laws of 1895 of New York for discontinuing a high- 
way. Barber v. Woolf (1915) 216 N. T. 7. 

The principal case seems to settle the scope of this statute. In the 
Matter of Mayor, etc. N. Y. (N. T. 1898) 28 App. Div. 143, it was 
held to be constitutional and to have for its object the extinguishing 
of private easements on payment of compensation. The Appellate 
Division in two cases, Matter of Gity of New York (Grand Boulevard) 
(N. T. 1914) 160 App. Div. 80, and Matter of Olinger (N. T. 1914) 
160 App. Div. 96, drew a distinction between private easements resting 
in grant and those arising from contiguity to the highway, holding 
that the former were not extinguished. The principal case, however, 
holds that all private easements regardless of the nature of their origin 
are extinguished by condemnation proceedings under this statute. 
Eor a discussion of the principles involved see 9 Columbia Law 
Eev., 442. 

Estoppel by Negligence. — A mortgagee deposited for safe-keeping 
with his nephew, who bore exactly the same name, his mortgage and 
bond, unaccompanied by any assignment in blank or other indicia 
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of transfer whatsoever. By executing an instrument purporting to 
be an assignment and delivering the several instruments to the 
plaintiff, the nephew obtained from the former a loan. Held — Tho 
uncle is not estopped from asserting his ownership since he owed 
no duty to the plaintiff or the public to select a custodian who 
would not commit a crime. People's Trust Co. v. Smith (1915) 215 
N. T. 488. See Notes, p. 55. 

Evidence — Homicide — Threats op Deceased. — In a prosecution for 
homicide the defendant pleaded self-defense and offered evidence of 
prior threats against him by the deceased. This evidence was excluded 
by the trial court on the ground that the foundation for it had not 
been laid by proof that the deceased was the aggressor in the fatal 
conflict. Held, the admission of such evidence lies in the sound dis- 
cretion of the trial judge, and where only a portion of the evidence 
appears in the transcript, his decision thereon will not be reviewed on 
appeal. State v. Boudreaux (La. 1915) 68 So. 422. See Notes, p. 57. 

Executors and Administrators — Trustees — Double Commissions. — A 
will imposed trust duties on the executors, who divided the estate, 
dealing with the real estate as executors and with the personal estate 
as trustees and, on accounting, sought to charge the estate with double 
commissions. Held, since no authority to so divide, the estate was 
found in the will, double commissions should not be allowed. Matter 
of Ziegler (N. T. 1915) 168 App. Div. 735. 

In England, as a general rule, an executor or trustee serves gratui- 
tously, but a different rule prevails in this country, where the rate of 
compensation is generally fixed by statute. 2 Perry, Trusts and Trus- 
tees §§ 904, 918; see Abell v. Brady (1894) 79 Md. 94. Where the will 
imposes trust duties upon the executor, the right to collect double 
commissions for such services depends upon the provisions of the 
instrument and the intent of the testator. If the intention of the tes- 
tator was that the executor should at some definite time complete his 
duties in that capacity, and thereafter manage the estate as a trustee, 
so that the two obligations are entirely separate, commissions for 
services in each capacity will be allowed. Laytin v. Davidson (1884) 
95 N. Y. 263; Matter of Willets (1889) 112' N. T. 289; Baker v. 
Johnston (1885) 39 N. J. Eq. 493. Such double commissions will be 
deemed to have been waived, however, by the failure of the trustees, 
for a long period of time, to deduct their commissions from the trust 
funds paid out. Olcott v. Baldwin (1907) 190 N. T. 99. But if the 
two duties co-exist and are inseparably blended, and it appears that 
no separation of such duties at any point of time was contemplated 
by the testator, the representative is entitled to but one commission. 
Johnson v. Lawrence (1884) 95 N. T. 154; McAlpine v. Potter (1891) 
126 N. T. 285; Bamser v. Blair (1898) 123 Ala. 139; cf. Pitney v. 
Everson (1886) 42 N. J. Eq. 361. Since it did not appear from the 
provisions of the will in the principal case that separate offices were 
contemplated, the decision seems correct. 

Husband and "Wife — Note op Wife — Burden op Proof. — In an action 
on a promissory note, the plaintiff produced the note, proved the 
defendant's signature and showed the amount due. The proofs dis- 
closed the defendant was a married woman when the note was exe- 
cuted. The plaintiff rested, insisting he had made out a prima facie 
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case. Held, for defendant, since the plaintiff did not show that the 
consideration for the note had connection with her separate property. 
Judd v. Judd (Mich. 1915) 154 N. W. 31. 

Although a married woman might make her separate property- 
liable in equity for her contracts, McHenry v. Davies (1870) L. E. 
10 Eq. 88; Daniels, Negotiable Instruments (6th ed.) §§ 247, 248, 
at common law she could make no contract binding on herself, and a 
negotiable instrument signed by her was void. Daniels, Negotiable 
Instruments (6th ed.) §§ 239, 240. This rule of the common law has 
been modified generally by legislation enlarging the capacity of mar- 
ried women, and making their contracts valid in certain instances. 
Tinder these acts the presumption is that a married woman's note is 
void and if the complaint shows that the defendant is a married 
woman, Warner v. Hess (1899) 66 Ark. 113, or if the defense of cover- 
ture is set up, Hardin v. Jessie (1912) 103 Ark. 246, the burden is on 
the plaintiff to prove the obligation was 'incurred under statutory 
authority. Union Stock Yards Nat. Bank v. Lamb (1912) 92 Neb. 
608. But where the statutes have so far modified the common law 
as to make capacity to contract the rule and incapacity the exception, 
the presumption is that the note is valid and the burden of proof is 
on the defendant to show that the obligation was not incurred within 
her statutory capacity. Abell v. Chaffee (1893) 154 Pa. 254; Brand v. 
Hammond (N. T. 1883) 65 How. Pr. 264; Strauss Pritz & Go. v. 
Glass (1895) 108 Ala. 546. 

Insurance — Change op Beneficiaries — Equitable Substitution. — An 
insured complied with all the provisions in a life insurance policy 
necessary to change the beneficiary, except to secure an endorsement 
on the policy by the insurance company. He was unable to do this 
because the policy was in the possession of the original beneficiary, a 
non-resident, who refused to give it up. The intended beneficiary 
brought suit for the insurance. Held, the rights of the intended 
beneficiary could not be considered because the original beneficiary 
was not a party to the action. Scott, Z., dissenting, on the ground that 
equity should carry out the intentions of the insured. Rumsey v. 
New York Life Insurance Company (Colo. 1915) 147 Pac. 337. See 
Notes, p. 51. 

Inventions — Right op Employer to Inventions op Employee.— In an 
action by a stockholder of the defendant company to compel the assign- 
ment of patents of a time lock invented by the individual defendant, 
who was general manager and president of the company and made the 
invention outside business hours, paying his own expenses, held, the 
ulaintiff is not entitled to the relief sought. Doscher v. Phelps 
Guardant Time Lock Go. (N. Y. Sup. Ct. 1915) 89 Misc. 561. 

It is a well settled doctrine that where one has a general scheme in 
mind and employs another to work out the details, any ancillary im- 
provements devised by the employee belong to the employer and may 
be patented by him. Moody v. Golby (1913) 41 App. D. C. 248. The 
employer must show that he gave the employee enough details to enable 
him to embody the scheme in practical form or that the improvement 
was merely due to mechanical aid to which the employer was entitled 
by the contract of employment. Robinson v. McOormick (1907) 29 
App. D. C. 98; Neth v. Ohmer (1908) 30 App. D. C. 478. Further- 
more, the employer is entitled to the patent and may have it assigned 
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to him if the employee is under employment for the special service of 
inventing, Annin v. Wren (1887) 44 Hun 352, or by an express con- 
tract agrees to assign any inventions made in connection with the 
business. Hulse v. Bonsack Machine Co. (0. 0. A. 1895) 65 Fed. 864. 
In the absence of such special employment or agreement the employer 
is not entitled to the patent. American Circular Loom Co. v. Wilson 
(1908) 198 Mass. 182 ; Hapgood v. Hewitt (1886) 119 U. S. 226. But 
if the employee has made an invention relative to the employer's busi- 
ness through the use of the employer's tools, materials and money, 
and has assented to the use of the invention by the employer, -without 
compensation, the employer acquires an irrevocable license to the free 
use of the article. Gill v. United States (1896) 160 TJ. S. 426; Eustis 
Mfg. Co. v. Eustis (1893) 51 N. J. Eq. 565. This license is not ex- 
elusive however, American Circular Loom Co. v. Wilson, supra; 
contra, Eustis Mfg. Co. V, Eustis, supra, and is not assignable, Hap- 
good v. Hewitt, supra; see Eustis Mfg. Co. v. Eustis, supra. Since 
there was no express contract in the principal case to assign the in- 
vention, the decision seems correct; nor would the facts warrant an 
implication of a license of user. Burden v. Burden Iron Go. (N. T. 
1903) 39 Misc. 559. 

Judgments — Perjury as Ground for Equitable Belief. — In a suit 
in equity to prevent the disbursement of moneys realized on a judg- 
ment, held, the fact that perjury was committed at the trial by the 
prevailing party is not a ground for equitable relief. Robertson v. 
Freelury (Wash. 1915) 152 Pac. 5. 

The courts are in accord on the proposition that the fraud of 
the prevailing party or his witness, where it is extrinsic or collateral 
to the suit, will justify equitable relief from the judgment procured 
by the fraud. See Burton v. Perry (1893) 146 HI. 71, 101; Camp v. 
Ward (1897) 69 Vt. 286; Richards v. Moran (1908) 137 Iowa 220. 
Thus equity will interfere where the trial court obtained only 
colorable jurisdiction of the subject matter, or where, in the absence 
and without the knowledge of the defendant, the court obtained only 
colorable jurisdiction over the defendant's person, through the fraud 
of the prevailing party, Parsons v. Wets (1904) 144 Oal. 410; Edson 
v. Edson (1867) 108 Mass. 590; Adams v. Secor (1870) 6 Kan. 542; 
Caswell v. Caswell (1887) 120 HI. 377; see Evans v. Woodsworth 
(1905) 213 HI. 404, on the theory that the defendant has never had 
a fair trial of the cause. See United States v. Throckmorton (1878) 
98 U. S. 61. But where the fraud occurs at the trial, the defendant 
is presumed to have had the opportunity to controvert and impeach 
the fraudulent testimony, and equity will not lend him its aid; 
United States v. Gleeson (O. C. A. 1891) 90 Eed. 778; Greene v. 
Greene (1854) 68 Mass. 361; Pico v. Cohn (1891) 91 Cal. 129; Ross 
v. Wood (1877) 70 3ST. Y. 8; Steele v. Culver (1909) 157 Mich. 344; 
otherwise, there would be no end of litigation. See Maryland Steel 
Co. v. Marney (1900) 91 Md. 360. Even in a jurisdiction which 
permits equitable relief on the ground of perjury during the trial, 
the plaintiff must have used all diligence to discover the fraud. 
Stowell v. Eldred (1870) 26 Wis. 304; see De Sota Goal Mining and 
Development Go. v. Hill (Ala. 1915) 69 So. 948. In the principal 
case the perjury was not an extrinsic or collateral fraud, and the 
court is supported by the weight of authority in denying equitable 
relief. 
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Malicious Prosecution — Probable Cause — Evidence. — In an action 
for malicious prosecution, the defendant pleaded advice of counsel as 
showing probable cause. Held, since the proof shows without dispute 
that the defendant made a full statement of all the facts to his attor- 
ney and acted upon his advice, probable cause is shown, and the lower 
court properly directed a verdict for the defendant. Oarrigan v. 
Graham (Ky. 1915) 179 S. W. 198. 

Probable cause has been defined as "a reasonable ground of sus- 
picion, supported by circumstances sufficiently strong in themselves to 
warrant a cautious mind in the belief, that the person accused is 
guilty of the offense with which he is charged". See Munns v. 
Dupont (0. C. 1811) 3 Wash. 31. The finding of an indictment or 
binding over by a magistrate is generally held to be prima facie evi- 
dence of the existence of probable cause. Oiesener v. Mealy (IT. T. 
1914) 86 Misc. 16; Jones v. Louisville, etc. Co. (1906) 29 Ky. L. Eep. 
945; Stanford v. Grocery Oo. (1906) 143 N. 0. 419; contra, Motes v. 
Bates (1885) 80 Ala. 382; cf. Perkins v. Spaulding (1902) 182 Mass. 
218. Where a conviction is secured, though subsequently followed by 
acquittal, the general rule is that such previous conviction is con- 
clusive evidence of the existence of probable cause in the absence of 
fraud, perjury, or other undue influences. McElroy v. Catholic 
Press Co. (1912) 254 111. 290; Adams v. Bicknell (1890) 126 Ind. 210; 
see Crescent City Live Stock Go. v. Butchers' Union Slaughter-House 
Co. (1887) 120 TT. S. 141. Although in some jurisdictions the advice 
of an attorney when based upon an erroneous opinion of a rule of law 
does not constitute a defense, Hazzard v. Flury (1890) 120 N". Y. 
223, or is only some evidence of probable cause, Sparling v. Conway 
(1882) 75 Mo. 510, the better view and the weight of authority is 
in accordance with -the principal case, that the advice of a competent 
attorney, given after a full and fair disclosure of all the known faefe, 
and acted upon in good faith, is conclusive evidence of probable cause, 
Levinson V. Thomas (1912) 174 HI. App. 68; Laster v. Bragg (1913) 
107 Ark. 74; Burdick, Torts, (3rd ed.) 290; see Murphy v. Larson 
(1875) 77 HI. 172, and where such disclosure is. undisputed, the court 
should direct a verdict for the defendant. Dyer v. Singer Sewing 
Machine Co. (1915) 164 Ky. 538; Laster v. Bragg, supra. 

Master and Servant— Independent Contractor— Liability When 
Employer is Exempted. — The plaintiff was injured by driving against 
a pile of stone3 negligently left unguarded in the highway by defend- 
ant, a county road contractor. Held, since the county, as a division of 
the State, is exempted from liability, and since holding defendant 
liable would indirectly affect the county by increasing the bids of 
contractors, the defendant must be held not liable. Ockerman v. 
Woodward (Ky. 1915) 178 S. W. 1100. 

The general rule is that an employer is not liable to third persons 
for the torts of an independent contractor; 2 Columbia Law Eev., 
112; but it has never been claimed that this exemption of the employer 
operated to exempt the contractor himself. It is difficult to perceive 
why the fact that there are additional reasons for exempting the em- 
ployer — as, for instance, that the employer is a county exempted by 
law, — should work an exemption of the independent contractor. The 
true rule seems to be that in determining the contractor's responsibil- 
ity for his torts, it is immaterial whether his employer is a subdivision 
of the State, and therefore not liable, or whether the reverse is the 



76 COLUMBIA LAW RBVIBW. 

fact. Solberg v. Schlosser (1910) 20 N. D. 307; Wade v. Gray (1913) 
104 Miss. 151 j see TPoo£ v. Drainage District (1913) 110 Ark. 416. 
Considering the question from another point of view, since an officer 
of a county should be held personally liable for his torts committed 
while in the performance of ministerial duties, see 15 Columbia Law 
Bev., 82, a contractor, who acts in place of the officer, should be held 
similarly liable. Robinson v. Chamberlain (1866) 34 N". Y. 389. 
While the opinion in the principal case unquestionably represents the 
Kentucky rule, Schneider v. Cahill (Ky. 1910) 127 S. W. 143, it would 
seem to be anomalous, Solberg v. Schlosser, supra; Wade v. Gray, 
supra; and the view there expressed that to hold the contractor would 
be to hold the county indirectly, if reduced to its logical results, 
would mean that the county would license negligence in order to 
receive lower bids for its work. 

Mortgages— Eights op Mortgagee— Rent Under Lease Made Sub- 
sequent to Mortgage. — The plaintiff, as assignee of a mortgage, 
claims the right to distrain for rent due under a lease made by the 
mortgagor subsequent to the mortgage. The mortgagor had assigned 
the right to the rents to the plaintiff, and the lessee had for a time 
paid the rents to him. Meld, since the mortgagee was not in actual 
possession of the premises, the attornment gave him no right to the 
rents. Bessemer Inv. Go. v. Fell (O. C. A. 3rd Cir., 1915) 225 Fed. 13. 
At common law a mortgage of lands, upon which there was a 
prior lease, operates as a conveyance of the reversion. Necessity of 
attornment was early abolished. Burden v. Thayer (1S41) 44 Mass. 
76. A mortgagee becomes to all intents and purposes the landlord, 2 
Reeves, Real Property, 1068, and, after giving notice to the tenant, 
is entitled to the rent as an incident of the reversion, Bawson v. Eiche 
(1837) 7 Ad. & El. 451; Mirich v. Hoppin (1875) 118 Mass. 582; see 
Kimball v. Lochwood (1859) 6 R. I. 138, and may distrain to collect 
it. Moss v. Gallimore (1779) 1 Doug. 279; DeNicholls v. Saunders 
(1870) L. R. 5 C. P. 588; 2 Tiffany, Landlord and Tenant, 2044. 
But where the lease was made by the mortgagor in possession subse- 
quent to the mortgage, there is no privity of estate or contract be- 
tween the lessee and the mortgagee, and until the latter takes poses- 
sion of the premises or receives an attornment from the tenant, he 
has no right to the rent. M'Zircher v. Eawley (N. Y. 1819) 16 
Johns. *289; Jones v. Clark (N. T. 1822) 20 Johns. *51; see Long v. 
Wade (1879) 70 Me. 358; Hogsett v. Ellis (1868) 17 Mich. 351; Moran 
v. Pittsburg, etc. By. (1887) 32 Fed. 878. If the mortgagee has the 
right to possession and enters or the tenant attorns, the tenancy 
between the mortgagor and the lessee is determined, the entry or the 
attornment operating as an eviction of the tenant by paramount title. 
The lessee may, to avoid actual eviction by agreeing to pay the rent 
to the mortgagee, create the relation of landlord and tenant between 
them, Lucier v. Marsales (1882) 133 Mass. 454; Jones, Mortgages 
(2nd ed.) § 777, and payment to the mortgagee is a bar to an action 
by the mortgagor for the rent. Kimball v. Lochwood, supra; Ander- 
son v. Bobbins (1890) 82 Me. 422; see 15 Columbia Law Rev. 
279. Mere notice to the lessee to pay rent is not sufficient, see Comer 
v. Sheehan (1883) 74 Ala. 452; nor will an assignment of the rent 
by the mortgagor give the mortgagee a right to distrain. Slocum v. 
Clark (F. T. 1842) 2 Hill 475. In some states, by statute, the mort- 
gagor is entitled to possession until the expiration of the time of 
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redemption, and it is there held that his rights to the rent cannot 
be defeated by the attornment of the tenant. Mills v. Heaton (1879) 
52 Iowa 215; Hogsett v. Ellis, supra. The principal case is appar- 
ently a denial of the doctrine of constructive eviction. 

Parent and Child — Enticement* — Waiver by Demand for Wages. — 
After the plaintiffs minor son had entered the defendant's home, the 
plaintiff notified the defendant in writing that he would demand $22.50 
a month for the minor's services. In an action for the boy's wages 
and for damages for enticing him away from home, held, the notifica- 
tion established the extent of the plaintiff's claim and waived his right 
to recover for the tort. Wolf v. Vannoy (Neb. 1915) 154 H. W. 215. 

The torts of enticing an infant away from home and harboring him, 
whereby his parent is deprived of the right to his custody and services, 
authorize a recovery by the father of the value of the infant's services 
during the time of his detention, Fort Wayne etc. By. v. Beyerle (1886) 
110 Ind. 100, with reasonable expenses incurred by the plaintiff in 
regaining possession of his son, Bice V. Nickerson (1864) 91 Mass. 478, 
and of damages for mental suffering. Stowe v. Heywood (1863) 89 
Mass. 118. Even though there was no enticement, a recovery may be 
had for the harboring of the minor, if the defendant was aware that 
he was thereby depriving the plaintiff of his parental rights. Sargent 
v. Mathewson (1859) 38 IT. H. 54; Caughey v. Smith (1872) 47 N. T. 
244. If the child works for another the father may claim his wages 
as some compensation for the parental obligation of maintenance, his 
right being barred by the emancipation of the minor. Schouler, 
Domestic Relations, 246; Battershall, Domestic Relations, 404. A 
demand for the child's wages even though no action is prosecuted 
to judgment is regarded as an implied consent to the employment, 
and is held to waive the right of action for enticing or harboring 
the minor, which essentially rests on lack of consent by the parent. 
Sopf v. United States Baking Go. (S. T. 1892) 6 Misc. 158; Thomp- 
son v. Howard (1875) 31 Mich. 309. The father, therefore, in the 
principal case, though he might have recovered the value of the child's 
services by way of damages in an action for enticing him from home, 
in addition to compensation for the loss of his companionship, has 
deprived himself of the latter claim by an unfortunate choice of 
remedy. 

Patents — Infringement— Government Contracts. — The defendant 
was supplying government war vessels with wireless outfits, parts of 
which infringed plaintiff's patent. Held, by the Act of June 25, 1910, 
36 U. S. Stat. L. 851, the government became a licensee of all patents, 
and the defendant in supplying a lawful licensee was not an infringer. 
Marconi Wireless Tel. Co. v. Simon (D. C, S. D. N. T. 1915) 54 
M". T. L. J. 671. See Notes, p. 53. 

Real Property — Tenancy by the Entirety — Joinder of Wife to 
Recover Damages to Husband's Estate. — In a suit against the de- 
fendant village for damages caused by a change of grade in a street, 
the plaintiff, a tenant by the entirety, did not join bis wife, whose 
claim for damages was barred by Village Law, N. Y. Consol. Laws, 
c. 64, § 159, subd. 1. Held, the plaintiff could recover the diminution 
in value of his estate without joining his wife. Goodrich v. Tillage 
of Otego (1915) 216 2ST. T. 113. 



78 COLUMBIA LAW REVIEW. 

At common law, the husband was entitled, during coverture, to 
the rents and profits of his wife's lands held separately, "Washburn, 
Real Property (6th ed.) §§ 520, 529, as well as to the exclusive posses- 
sion and ownership of her choses in action, if reduced to possession, 
and her chattels, Schouler, Domestic Relations (5th ed.) §§ 80-100, 
and he was entitled to sue in his own name without joining his wife 
to protect these rights which arose solely from the marital relation- 
ship. Gray v. Dryden (1883) 79 Mo. 106; Topping v. Sadler (1858) 
50 M". 0. 357. Tenancy by the entirety arises from the mere fact of 
the marriage relation, Bertles v. Nunan (1883) 92 M". T. 152, and 
before the Married Woman's Property Acts, the husband was entitled 
to the entire usufruct of the estate during the joint lives of the ten- 
ants, not because this was an incident of the estate, but from the 
fact of marriage and the fiction of unity of husband and wife. Buttlar 
v. Bosenllath (1887) 42 N. J. Eq. 651; Eiles v. Fisher (1895) 144 
N. T. 306. Although at common law, the peculiar characteristic of 
tenancy by the entirety was the seisin of the tenants per tout et non 
per my, McOurdy v. Canning (1870) 64 Pa. 39; Torrey v. Torrey 
(1856) 14 3ST. T. 430, the jurisdiction of the principal case is one of 
those which has determined that a tenancy by the entirety is virtually 
transformed by the Married "Woman's Acts into a tenancy in common 
with a right of survivorship, see Hiles v. Fisher, supra; 12 Columbia 
Law Rev., 539, and that each tenant is entitled to one-half of the 
usufruct. Steenberge v. Low (2ST. Y. 1905) 46 Misc. 285; see Nieliaus 
v. Niehaus (N. T. 1910) 141 App. Div. 251. The attitude of the 
courts towards statutory innovations on the common law would alone 
be sufficient to account for the decision in the principal case, but it 
can be justified as well by the fact that each tenant undoubtedly has 
a separate and distinct interest in an estate by the entirety, as is 
shown by authority. Grosser v. City of Rochester (1896) 148 N. T. 
235; Holmes V. Kansas Gity (1908) 209 Mo. 513. 

Stocks — Valuation — Evidence. — In determining the amount due the 
plaintiff it was necessary to ascertain the value of certain stocks which 
constituted part of the credit claim of the defendant against the plain- 
tiff. The defendant contended that the par value should be taken as 
prima facie the actual value. Held, the par value of stocks is not 
prima facie their actual value. Virginia v. West Virginia (1915) 238 
XT. S. 202. 

The market value of stocks is strong evidence of their real value. 
Deck's Admr. v. Feld (1890) 38 Mo. App. 674; Continental etc. Go. v. 
Bliley (1896) 23 Colo. 160; cf. Mullen v. Eastern Banking Go. (1911) 
108 Me. 498. "When, however, it is impossible to ascertain the market 
value, the general financial condition of the company may be examined, 
McDonald v. Danahy (1902) 196 HI. 133; Klaveness v. Freese (1914) 
33 S. D. 263, and expert testimony introduced in order to show the 
value of the stock. Moffitt v. Hereford (1896) 132 Mo. 513. It has 
been contended, and some courts have intimated, that in the absence 
of any of the above evidence, the par value would be prima facie the 
actual value of the stock. See Tevis v. By an (1910) 13 Ariz. 120; 
Walker v. Bement (1911) 50 Ind. App. 645 ; 3 Chamberlayne, Evidence, 
§ 2175e; 2 Clark and Marshall, Private Corporations, 1170. Other 
jurisdictions hold that, when evidence as to the actual value is lacking, 
the par value of the stocks is not prima facie their real value, Beaty v. 
Johnston (1899) 66 Ark. 529, and they have only a nominal worth. 
Fogg v. Blair (1891) 139 F. S. 117; Griggs vi Day (1899) 158 K T. 
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1, 23. The latter view is in accord -with the weight of authority, and 
would seem to be correct on principle, for proof of the -value of the 
stock is an essential part of the plaintiff's case, and a mere presumption 
that the par value is the real worth would seem to be unwarranted by 
ordinary business experience. 

Stocks and Stockbrokers — Following Trust Funds— Presumption 
as to Stock in Broker's Possession. — Upon the bankrupcty of a 
broker, a customer claimed certain stocks, although he could not 
identify the certificate, resting on the fact that the broker held 
enough stock of that kind to meet all claims, either "in the box" or 
pledged Held, unless the broker holds sufficient stock "in the box" 
to meet all claims, there is no presumption to take the place of actual 
identification. In re J. F. Pierson, Jr., & Co., (D. C, S. D. N. T. 
1915) 225 Fed. 889. See Notes, p. 48. 

Sundays and Holidays — Public Business — Publication op Notices. — 
The charter of St. Paul required that every ordinance be published in 
the official paper before going into effect. An ordinance under which 
the defendant was being prosecuted had been published on Memorial 
Day, and the defendant pleaded that such publication was void under 
a statute forbidding the transaction of public business on Sundays or 
holidays. Held, such publication was not public business within the 
meaning of the statute. City of St. Paul v. Robinson (Minn. 1915) 
152 1ST. W. 777. 

In addition to general laws affecting the exercise of labor and trans- 
action of business on Sundays, see 15 Columbia Law Eev., 619, statutes 
have been uniformly enacted relieving all public officials from the per- 
formance of their customery duties on Sundays and holidays. Under 
such statutes, and in some states even without them, Sunday is re- 
garded as dies non juridicus, Story v. Elliot (N. Y. 1827) 8 Cow. *27; 
Pulling v. People (MT. T. 1850) 8 Barb. 384; cf. Johnson v. Day (1835) 
34 Mass. 106, but holidays are not subject to the same restrictions. 
Crabtree v. Whiteselle (1885) 65 Tex. Ill; Calhoun v. State (1904) 
143 Ala. 11; People v. Kearney (N. T. 1888) 47 Hun 129. Moreover, 
even when judicial business is forbidden, it is generally held that mere 
ministerial acts are not within the prohibition. Weil v. Geier (1884) 
61 Wis. 414; Smith v. Ihling (1882) 47 Mich. 614; but see Lampe v. 
Manning (1875) 38 Wis. 673. It would seem that publication of a 
notice is such a ministerial act and would be valid, even though made 
on Sunday, Eastings v. Columbus (1885) 42 Oh. St. 585; Eeisen v. 
Smith (1902) 138 Gal. 216, 219; Nixon v. Burlington (1909) 141 Iowa 
316, 322, but a number of jurisdictions have held the publication and 
all acts done under it absolutely void. Schwed v. Hartwitz (1896) 
23 Colo. 187; Shaw v. Williams (1882) 87 lad. 158; see Scammon v. 
Chicago (1866) 40 HI. 146. The former view is in accord with the 
general tendency regarding all Sunday laws and is therefore the more 
desirable. 

Suretyship — Discharge — Beneficial Alteration of Contract. — In 
an action against a surety on a promissory note, the defendant pleaded 
that the plaintiff and the principal had by a new agreement made 
without his consent changed the rate of interest to be paid upon the 
note. Semble, any change in the terms of the principal's obligation, 
made without the surety's consent, releases the latter entirely, although 
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the change may be beneficial to him. Ver Nooy v. Pitner (Ga. App. 
1915) 86 S. E. 456. 

Whether a surety is discharged hy an agreement entered into with- 
out his consent between the creditor and the principal, which operates 
merely to lessen the amount of the principal's obligation without other- 
wise changing it, depends upon whether or not that agreement effects 
this result by introducing a new term into the original contract. If 
the agreement is unsupported by any consideration, Dodd v. Vucovich 
(1909) 38 Mont. 188, or if it is simply a valid waiver of the creditor's 
rights to the extent of the reduction, Preston v. Huntington (1887) 
67 Mich. 139, the contract itself is clearly not changed in any way. 
So also if it is in the nature of a stipulation to remit, or release, a 
portion of the amount which could otherwise be claimed, the surety 
is only released pro tanto, as he would be by a partial payment, Gam- 
bridge Savings Bank v. Hyde (1881) 131 Mass. 77; cf. Duffy v. Buena 
Vista Ice Co. (1914) 122 Md. 275, for here again the contract guaran- 
teed is left in force and the rights of the surety under it have not 
been prejudiced. But if the new contract rescinds a term of the origi- 
nal one and substitutes itself for it, the surety is discharged although 
the alteration may be beneficial to him, Driscoll v. Winters (1898) 
122 Gal. 65; see Cambridge Savings Bank V. Hyde, supra; but see 
TJllman Realty Go. v. Hollander (IS. T. 1910) 66 Misc. 348, as is 
stated in the principal case. It is sometimes difficult to determine 
from the report of a particular case whether the actual facts, if com- 
pletely known, would support the interpretation placed upon them by 
the court, but the principles applied are themselves not in conflict 
and it would seem that to release a surety in a case of this type the 
alteration of the contract should be clearly established. 

Suretyship — Discharge — Release op Joint Obligor. — The plaintiff 
who had released one of the joint makers of a promissory note after 
maturity, on payment of her proportionate part thereof, reserving his 
rights against the remaining parties, sued the indorser. Held, the 
provision of the Negotiable Instruments Act, Bern. & Bal. Code § 3510 
(5), that a party secondarily liable is discharged by the release of 
the principal debtor "unless the holder's right of recourse against the 
party secondarily liable is expressly reserved," prevents the discharge 
of the defendant, except pro tanto. David v. Byrne (Wash. 1915) 152 
Pac. 14. 

In determining whether the indorser of a negotiable instrument has 
been discharged, he is to be considered, once he has had due notice of 
the principal's default, as a surety, Daniel, Negotiable Instruments 
(6th ed.) § 1305 ; Childs, Suretyship and Guaranty 354; see Dickinson 
v. Metacomet Nat. Bank (1881) 130 Mass. 132; who is released where 
there is a defense inherent in the primary obligation, 13 Columbia 
Law Bev., 426, or where the terms of his contract are varied. Thus 
when the surety is deprived, by an extension of time granted to the 
principal obligor, without the surety's consent, of his right to take up 
the obligation and proceed against the one primarily liable at its 
maturity, he is discharged. First Nat. Bank of Winona v. Pierce 
(1881) 99 Til. 272. Tet a reservation of rights against the surety is 
effectual to prevent this, both at common law, Hodges v. Elyton Land 
Co. (1895) 109 Ala. 617, Morgan v. Smith (1877) 70 K T. 537, 545; 
but see Oustine v. Union Bank of Louisiana (La. 1845) 10 Bob. 412, 
and under the Negotiable Instruments Act, Meredith V. Dibrell (1912) 
127 Tenn. 387, because it is construed as preserving to him all his 
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rights against the principal obligor unimpaired, 10 Columbia Law 
Rev., 580, a rule which also applies to such a reservation accompany- 
ing a release of the one primarily liable. Daniel, Negotiable Instru- 
ments (6th ed.) § 1310 (V); Ohilds, Suretyship and Guaranty, 251; 
Faneuil Hall Nat. Bank v. Meloon (1903) 183 Mass. 66. In the prin- 
cipal case, therefore, the indorser having his remedy against each of 
the joint makers including the one discharged, was rightly held liable 
for the unpaid balance of the note. 

Torts — Contributory Negligence — Duty of Pedestrians to Look for 
Vehicles at Street Crossings. — -Where plaintiff, in crossing from a 
street car to the sidewalk, was struck by defendant's wagon and injured, 
the court instructed the jury that the law did not require the plaintiff 
to look at all for vehicles. Held, the court was in error. Knapp v. 
Barrett (N. T. 1915) 54 2ST. Y. L. J. 771. 

Although the 'look and listen" rule applied to railroad crossings, 
see 6 Columbia Law Kev. 472; 9 Columbia Law Rev. 737, has no 
bearing on the duly of pedestrians at street crossings, see Bongner v. 
Zeigenhein (1912) 165 Mo. App. 328; Williams v. Benson (1912) 87 
Elan. 421, a pedestrian is bound to use reasonable care in crossing a 
public street and failure to do so will be contributory negligence. 
Higgins v. Public Service By. (1910) 79 N. J: L. 471 ; Qrier v. Samuel 
(1913) 27 Del 106. The question of the plaintiff's contributory neg- 
ligence is generally for the jury; but, when such negligence is a neces- 
sary conclusion from all the facts it becomes a question of law for 
the court. Tolmie v. Woodward Taxicab Go. (1914) 178 Mich. 426; 
Fox v. Great Atlantic etc. Tea Co. (1913) 84 N. J. L. 726; Heidenreich 
v. Bremner (1913) 260 HI. 439. Accordingly, courts have held that 
when a pedestrian has once looked for vehicles before crossing the 
street, there is no duty of constant vigilance imposed on him by law, as 
he has a right to assume that drivers of vehicles will use due care for 
the safety of those having an equal right to the use of the streets. 
Qinter v. O'Donoghue (Mo. App. 1915) 179 S. W. 732; Hillebrant v. 
Mam (1912) 71 Wash. 250; cf. Deputy v. Zimmell (1914) 73 W. Va. 
595. But, although the law does not say how much or how far a pedes- 
trian must look, still the concensus of authority, in accord with the 
principal case, is that failure to look at all before crossing is such 
reckless disregard for danger that, as. a matter of law, the plaintiff 
cannot recover. Dimuria v. Seattle Transfer Co. (1908) 50 Wash. 633; 
Mead v. Huber Brewery (N. Y. 1905) 104 App. Div. 10; see Lamer v. 
N. Y. Transportation Co. (N. Y. 1912) 149 App. Div. 193. 

Workmen's Compensation Act — Evidence — Finding Based on Hear- 
say. — In a proceeding before the Workmen's Compensation Commis- 
sion, hearsay evidence a3 to the nature and the cause of the decedent's 
injury formed the basis for the finding of the commission that the 
defendant was liable. On appeal it was held, two justices dissenting, 
that since under § 68 of the Workmen's Compensation Law the com- 
mission was not bound by "common law or statutory rules of evidence 
or by technical or formal rules of procedure", such evidence was suf- 
ficient to warrant the finding. Carroll v. Knickerbocker Ice Co. (Sup. 
Ct., App. Div., 3rd Depfc 1915) 155 N. T. Supp. 1. 

The burden of proving the essential facts necessary to warrant an 
award of compensation in a proceeding for a recovery under the Work- 
men's Compensation Acts rests upon the dependent as much as in a 
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proceeding at law. Sponatshi's Case (1915) 220 Mass. 526. By the 
statute in question, the defendant is allowed to present his case 
unhampered by the ordinary rules of evidence, and the decision in the 
instant case decides that the rule excluding hearsay evidence is one 
of the rules falling within this statute. Under the California Laws 
of 1913 c. 176, § 77 providing that the commission shall not "be bound 
by technical rules of evidence" the court held that the hearsay rule 
was not a "technical" rule within the statute and set aside an award 
based upon hearsay evidence. Englebretson v. Industrial Accident 
Commission (Oal. 1915) 151 Pae. 421; Employers' Assur. Corp. v. 
Industrial Accident Commission (Oal. 1915) 151 Pac. 423; see also 
Beck v. Whittlesberger (1914) 181 Mich. 463, in which State however 
there is no such provision as the one under discussion. It is highly 
desirable that a commission whose function is one largely of investi- 
gation should not be hampered by narrow rules of evidence, and should 
be allowed to admit hearsay evidence; but the statute seems to have 
been given a somewhat broad construction when the court holds that it 
warrants a finding based wholly upon hearsay, without any legal evi- 
dence whatever to support it. See 54 N. Y. L. J. 132; 594. 



